Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In re Application of )
CBS Television Stations, Inc. ) BRCT-20041001AJQ
for Renewal of WFOR-TV, Miami Florida )

PETITION TO DENY RENEWAL

Angela J. Campbell Andrew Jay Schwartzman
Institute for Public Representation Media Access Project
Georgetown University Law Center Suite 1000

Suite 312 1625 K Street, NW

600 New Jersey Avenue, NW Washington, DC 20006
Washington, DC 20001 (202} 232-4300

(202) 662-9535
Counsel for the United Church of Christ

December 9, 2004



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554
In re Application of )
CBS Television Stations, Inc. ) BRCT-20041001AJQ
for Renewal of WFOR-TV, Miami Florida )

PETITION TO DENY RENEWAL

The United Church of Christ (“UCC”) respectfully submits this petition to denythe renewal
of station WFOR-TV, Miami, FL. WFOR-TV is licensed to CBS Television Stations, Inc. Both
CBS Television Stations, Inc. and the CBS Television Network are subsidiaries of Viacom, Inc.

INTRODUCTION

UCC asks the Commission to designate the WFOR-TV application for hearing because there
is a substantial and material question as to whether Viacom, Inc., WFOR-TV’s parent company, has
operated WFOR-TV and its other CBS owned and operated stations in the public interest.

The incident which has triggered this petition to deny is the CBS Television Network’s re-
fusal to carry an advertisement for which UCC had agreed to purchase time on the CBS network.
Rejection of this advertisement is demonstrative of a systematic CBS policy which fails to allow
programming which depicts the full range of religious expression in the United States, and spe-
cifically, in the viewing area of WFOR-TV.

The public interest standard of the Communications Act and the First Amendment protect
viewers” rights, including those of UCC’s members, to have access to a diversity of programming,
including programming involving the expression of varying religious perspectives. The failure of
WFOR-TV and other stations in the Miami market to provide such programming denies all viewers,
including UCC’s members, the right “to receive suitable access to social, political, esthetic, moral

and other ideas and experiences....” Red Lion Broadcasting Co. v. FCC, 3951.8. 367, 390 (1969).



The Communications Act and the First Amendment also protect UCC’s rights to speak to its
members and to the public on matters relating to religious expression.
THE PETITIONER

UCC is a Protestant denomination comprised of nearly 6,000 congregations and more than
1.3 million members. As a blend of four distinct Christian traditions -- Congregational, Christian,
Evangelical and Reformed -- the UCC includes some of the country's oldest congregations and
structures.

UCC churches are located throughout the country, including the Miami, Florida area.
Members of these churches include many regular viewers of WFOR-TV and other over the air
television stations. Some of these members do not subscribe to cable, DVS or other subscription vi-
deo programming distribution services.

Exhibit 1 is the declaration of the Rev. John H. Thomas. He attests to the harm to the moral
and ethical expression and speech rights which UCC and members of UCC churches have incurred
as a result of WFOR-TV’s failure fo serve the public interest.

The attached Exhibit 2 contains 6 declarations from members of UCC churches located in
Florida which attest to theirresidence, their viewing practices and to the harm that they have incurred
as a result of WFOR-TV’s failure to serve the public interest.

THE FACTS

In 2002, UCC embarked on an identity campaign under the theme “God is Still Speaking.”

The advertising campaign is tied to an ambitious program of equipping local church leaders to

welcome newcomers into the worship, fellowship and mission life of their congregations, and



moving the national culture from one of division to one of inclusion.'

As part of its identity campaign, UCC has produced television advertising spot messages,
including one called “Night Club.” The “Night Club” spot is intended to reach those who have been
alienated or felt rejected from the traditional church, and society in general. UCC believes that this
spot sends an important message about the need to include all people. The spotcan be viewed online
at the following url: http://www stillspeaking.com/default.htm

One reason a campaign like this is important is because programming reflecting the full range
of religious, moral and ethical expression in this country is not generally available on over the air
television. UCC has purchased time on certain cable networks for the “Night Club” advertisement,
but from the beginning it specifically included the over the air networks in its advertising schedule
as a matter of justice so that those Americans who cannot afford cable would have access to UCC’s
message of openness and inclusion.”

The “Night Club” spot advertisement was test marketed on 11 stations, including 5 CBS
affiliated TV stations, none of which ate owned and operated by CBS. There were no clearance

issues raised by any of the 11 stations, and no complaints have been received pertaining to the “Night

"Thousands of clergy and lay leaders have been trained, using materials that build on the
slogan, "God is Still Speaking," amodern rendition of the farewell by Pilgrim pastor, John Robinson,
to his congregation of dissidents who set sail on the Mayflower for the New World. "Do not cling
to where Calvin and Luther left us," Robinson said. "God hath yet more light and truth to break forth
from God's Holy Word." The Pilgrims are one of the forebear streams of the United Church of

Christ

Inasmuch as this is a national campaign, UCC has no interest in placing advertisements on
a station by station basis other than for test marketing. It would be impractical, burdensome and
expensive to place spots on a station by station basis. It is virtually certain that station-by-station
placement would not allow full national coverage. Moreover, for obvious reasons, obtaining
placement during appropriate adjacent programming is extremely important to UCC; this would not
be possible in negotiating station by station buys.
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Club” ad since it ran on those stations.

In November, 2004, UCC was informed by its advertising agency that the CBS network had
raised questions about its willingness to carry the “Night Club” spot. After further discussions, CBS
informed UCC’s advertising agency that it would not carry the advertisement. UCC requested
documentation of this refusal, and CBS faxed the memo which is attached as Exhibit 2 to the
Thomas declaration.

The memo is a “Program Practices Commercial Clearance Report” form from Robert L.
Lowary and addressed to UCC’s ad agency representative. It states in relevant part that

CBS/UPN Network policy precludes accepting advertising that touches on and/or

takes a position on one side of a current controversial issue of public importance.

Because this commercial touches on the exclusion of gay couples and other minority

groups by other individuals and organizations, and the fact that the Executive Branch

has recently proposed a Constitutional Amendment to define marriage as a union

between a man and a woman, this spot is unacceptable for broadcast on the

Networks.

ARGUMENT

WFOR-TV’s failure to present perspectives on the variety of ethically and value based ex-
pression in the United States and in the Miami market, combined with the refusal to sell time to UCC
for the carriage of an advertisement explaining UCC’s perspective on the social, ethical and moral
justice dimensions of inclusion, raises serious questions as to whether grant of the WFOR-TV appli-
cation for renewal is in the public interest.

UCC maintains that, under the facts here, WFOR-TV impropetly failed to recognize that

UCC had a limited right of access for the purchase of time.



This petition is #of based on rights conferred by the fairness doctrine.* Rather, this petition
is based on the policies inherent in the public interest standard of the Communications Act. As the
Supreme Court has emphasized, “the ‘public interest’ in broadcasting clearly encompasses the
presentation of vigorous debate of controversial issues of importance and concern to the public;...”
Red Lion Broadcasting Co. v. FCC, 395 U.S. at 385.

There is no FCC or judicial case which has determined the scope of viewers’ rights to pur-
chase time for the carriage controversial issues under the public interest standard in the absence of
the Faimness Doctrine.

CBSv. Democratic National Committee, 412 1.S. 94 (1973) (‘DNC™), is frequently cited for
the proposition that citizens do not have the right to purchase air time for the discussion of con-
troversial issues. That case, however, arose under an entirely different legal regime, and the Su-
preme Court’s decision was explicitly based on the existence of the fairness doctrine.

In DNC, an organization of businessmen and a political party sought to purchase time to
present long form programiming and spot advertisements on controversial issues, including the war
in Vietnam, without regard to whether the stations had otherwise complied with the Fairness Doc-
trine. The FCC ruled that broadcasters were not obligated to sell airtime for such purposes. The
U.S. Court of Appeals reversed the FCC, holding that a flat refusal to sell editorial advertisements

violates the First Amendment. Business Executives' Move For Vietnam Peacev. FCC,450F.2d 642

3’The Commission has stopped enforcing the fairness doctrine. See Syracuse Peace Council,
2 FCCRed. 5043 (1987), aff d sub nom. Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir.
1989). As a separate matter unrelated to this petition, UCC believes that the fairness docirine is
statutorily mandated. DNC, 412 U.S. at 110 n.8; Red Lion Broadcasting Co. v. F CC,395U.8 at
380; Maier v. FCC, 735 F.2d 220,225 n.4 (7" Cir. 1984); Arkansas AFL-CIOv. FCC, 11 F.3d 1430,
1443 (8" Cir. 1993) (Gibsom, J. dissenting). Buz see, TRACv. FCC, 801 F.2d 501 (D.C. Cir. 1986).
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(D.C.Cir.1971). The Supreme Court reinstated the FCC’s decision, holding that there is no statutory
or First Amendment right to buy time for discussion of issues under the circumstances presented.

The Supreme Court’s decision made it clear that licensees have an obligation to present, and
not to suppress, speech about controversial issues. Quoting from the FCC’s own decision in the
case, the Supreme Court affirmed that

The most basic consideration in this respect is that the licensee cannot
rule off the air coverage of important issues or views because of his
private ends or beliefs. As a public trustee, he must present represen-
tative community views and voices on controversial issues which are
of importance to his listeners....This means also that some of the
voices must be partisan. A licensee policy of excluding partisan
voices and always itself presenting views in a bland, inoffensive man-
ner would run counter to the ‘profound national commitment that
debate on public issues should be uninhibited, robust, and wide-
open.” New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); see
also Red Lion Broadcasting Co., Inc., v. FCC, 395 U.S. 367, 392 (n.
18) (1969)....

DNC, 412 U.S. at 111-112, quoting Democratic National Committee, 25 FCC2d 216, 222-223
(1970).

Reviewing the policies then in place, the Court found that that there was no need to require
the sale of time because compliance with the Faimess Doctrine was the means that the FCC used to
assure that the public received access to discussion of controversial issues and to varying points of

view on those issues. DNC, 412 U.S. at 110-14.* For this reason, Chief Justice Burger concluded

See also, Id. at 147 (White, J., concurring)(*“Congress intended that the Fairness Doctrine
be complied with, but it also intended that broadcasters have wide discretion with respect to the
method of compliance. There is no requirement that broadcasters accept editorial ads; they could,
instead, provide their own programs, with their own format, opinion and opinion sources.”); /d. at
178 (Brennan, J., dissenting)("The Court maintains that, in light of the Faimess Doctrine, there
simply is no reason to allow individuals to purchase advertising time for the expression of their own
views on public issues.")
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that “under the Fairness Doctrine broadcasters are responsible for providing the listening and
viewing public with access to a balanced presentation of information on issues of public
importance...,”DNC, 412 U.S. at 113 (footnotes omitted), and that “[c]onsistent with that philosophy,
the Commission on several occasions has ruled that no private individual or group has a right to
command the use of broadcast facilities.” Id.

This case presents entirely different circumstances. Correctly or not, the FCC has abandoned
the Faimess Doctrine, and no longer has any policy which requires broadcasters to carry contro-
versial programming at all, much less any policy which assures that the public has access to debate
offering opposing points of view on such issues.

The DNC Court did consider the possibility that there might be circumstances when opposing
views were not available to the public.. Having noted that broadcasters are generally afforded broad
discretion in programming judgments, the Courtdid contemplate that when this discretion is abused
in contravention of the public’s right to have such access, the Commission would have to take
remedial action:

Only when the interests of the public are found to outweigh the pri-

vate journalistic interests of the broadcasters will government power

be asserted within the of the Act. License renewal proceedings, in

which the listening public can be heard, are a principal means of such

regulation. See Office of Communication of the United Church of

Christ v. FCC, 359 F.2d 994 (1966}, and 425 F.2d 543 (1969).
DNC,412U.S. at 110.

UCC maintains that this is the kind of case that the Supreme Court had in mind when it said
that the license renewal process is the appropriate mechanism to deal with the failure to meet the
programming needs of the public. In the absence of the Faimess Doctrine, the Commission must

now craft another approach to deal with the flat refusal to carry speech on controversial issues and
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to educate and inform the viewing public on such issues. Significantly, one remedy the Supreme
Court contemplated was affording a limited right of access to group such as UCC. Discussing such
rights of access, the Court said that
Conceivably at some future date Congress or the Commission - or the
broadcasters - may devise some kind of limited right of access that is
both practicable and desirable.
DNC, 412 U.S. at 131.° Thus, the Commission need not await legislation to craft a limited right of
access. Rather, as was held in DNC,
Congress has chosen to leave such questions with the Commission,
to which it has given the flexibility to experiment with new ideas as
changing conditions require.
DNC, 412 U.S. at 122-23.
The licensee has failed its obligations to the public. There is no FCC policy which assures
UCC that its viewpoints on religious expression will be carried, or that its members and other
viewers will have access to those perspectives in the programming on WFOR-TV or on other sta-
tions in the Miami market. Accordingly, this license renewal proceeding is the right place, and this
is the right time, to address WFOR-TV’s failure to serve the public interest.
CONCLUSION
WFOR-TV and the commonly owned CBS Television Network have followed a program-

ming policy which is contrary to the public interest. The Commission should recognize a limited

right of access under the circumstances presented here, designate a hearing to consider whether grant

SFor example, Congress has enacted one such limited access provision as Section 312(a)(7)
of the Communications Act. See CBS, Inc. v. FCC, 453 U.S. 367 (198 1)(upholding the consti-
tutionality of Section 312(a)(7)).
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of the WFOR-TYV renewal application is in the public interest, and grant all such other relief as may

be just and proper.

Respectfully submitted,

Angela J. Campbell

Institute for Public Representation
Georgetown University Law Center
Suite 312

600 New Jersey Avenue, NW
Washington, DC 20001

(202) 662-9535

December 9, 2004

Andrew Jay Schwartzman
Media Access Project
Suite 1000

1625 K Street, NW
Washington, DC 20006
(202) 232-4300

Counsel for the United Church of Christ
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Declaration of the Rev. John H. Thomas

1. My name is the Rev. John H. Thomas. I am General Minister and President of the
United Church of Christ (“UCC™).

2. The UJCC is a Pratestant denomination comprised of nearty 6,000 congregations and more
than 1.3 million members.

3, This declaration is prepared in support of petitions to deny the license renewal of
stations WFOR-TV and WTVI-TV. 1 have reviewed these petitions and the factual
assertions sontained in them are true to the best of my knowledge.

4. In 2002, UCC embarked on an identity campaign under the theme “God is §till Speaking.™
As part of this campaign, UCC has produced television advernising spet messages,
including one called “Night Club.” The “Nigit Club” spot is imtended to reach those who
have been alienated or felt rejected from the aditional church

S. One reason a campaign like this is important is because programming reflecting the full
range of religious expression in this country is not generslly available on over the air
television. UCC has purchased time on certain cable networks for the “Night Club™
advertisement, bul from the beginning it specifically included the over the air netwarks in
jts advertising schedule as a maticr of justice so that those Americans who cannot afford
cable would have access to UCC’s message.

6. The “Night Club” spot advertisement was test marketed on 5 CBS and 6 NBC affiliated
TV stations. There were no clearance issues raised by any of the 11 stations, and no
complaints have been received pertaining o the “Night Club” ad since it ran on those
stations.

7. In November 2004, I was informed by UCC’s adverlising' agency that both NBC and CBS
had Taised questions about their willingness to camy the “Night Club” spot.

8. UCC requested documentation of the networks’ refusal to carry the “Night Club” spot.
NBC faxed the memo, which is attached a3 Exhibit A to this daclaration. CBS faxed the
memo, which is attached as Exhibit B to this declaration.

9, UCC is deeply diseppointed that CBS and NBC have declined to carry the “Night Club”™
spot and still hopes that a reconciliation is possible so that UCC’s message can be camied
on the two networks.

10. UCC is harmed by the networks' frilure to cany its advertisement. Its rights of relipious,
ethical and moral expression and those of members of UCC churches have been harmed
hecause the refusal to carry the “Night Club™ ad timits UCC’s ability to invite those whe
have been alienated ot felt rejected to join members-of the UCC in worship.
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11.  UCC's rights of religions, ethical and moral expression and those of members of UCC
churches have also been harmed because the refusal to carry the “Night Club” ad limits
UCC’s ability to commanicate with the members of UCC churches.

12, UCC’s right to speak to thiose who have been alienated or felt rejected has beon harmed
by the refusal of NBC and CBS to carry the “Night Club” ad.

13, The right of members of UCC churches and other citizens to have access fo diverse pro-
gramming has been barmed by the refusal of NBC and CBS to carry the *Night Club” ad
as well as by their failure to carry programming reflecting the full range of religious
expression in the United States on their networks and on. their owned and operated
stations.

1 declare under penalty of perjury that the foregoing is true and correct

Executed on this Bth day of Decemnber, 2004,

F,
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EXHIBIT 1
TO
DECLARATION OF THE REV. JOHN H. THOMAS

Memorandum from NBC
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EXHIBIT 2
TO
DECLARATION OF THE REV. JOHN H. THOMAS

Memorandum from CBS
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Attachment B

Declarations of Florida Viewers



Declaration of Leonie M. Hermantin

1 My name is Leonie M, Hermantin. Tam a resident of Miami. Florida. I am
a member of the United Church of Christ through meinbersh p in the Corai
Grables Congregational United Churck of Christ in Corel Galiles, Florida.

2 1 reside within the service of arca of stations WEOR-TV (Ch wnel 4)and
WIVT-TV, of Miami, and regularly vizw these and other loc 1 over-the-air
television stations.

3 I am awate that the United Church of Clirist bas attempted to purchase ad-
vertising on the NBC and CBS television networks, and that hese networks
are commonly owned by the compenies which own WTIVI-TV and WFOR.
TV, respectively. This advertising was intended to inform th » public that
the United Church of Christ welcomes everyone.

4, It i3 my impression that, individually and collectively, the Mimi area over
the air television stations available to me do not portray the R range of
religious expression in this country and in this atea and that, jn particular,
they do not carry programming which indicates that there are denominations
such as the United Church of Christ which invite all people tc worship in
their churches.

My rights of religious expression have been harmed by the inibility of my
denomingtion to invite others to join me i worship as part of the United
Church of Christ.

6. My rights of religious expression have been harmed by the in: bility of my
denomination to speak to me (hrough ils television advertisement.

7. My right 1o have access to diverse programuning has been harried by the
refusal of the NBC and CBS networks 10 cairy the United Chuich of
Curist’s advertisement.

Ld -lare under penalty of perjury that the foregoing is true and corre:t.

Ex uted on this 7th day of December, 2004.

_ S
Signature: u\/L.aULr ¥

eonie M. Hémantin
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Declaration of the Rev. Disnne Hudder

i. My name is the Rev. Dianne Hudder. I ain a tesident of Miami, Flonida. 1
ane 2 member of the United Clrurch of Christ througi: memtbership in the
Cheist Congregational United Church of Christ in Palinetio Bay, Florida.

2 1reside within the service of area af stations WFOR-TV (Channel 4) and
WIVS WVT-TV, of Miatmi, and regularly view these and other local over-the-air
P television stations.

5 1am aware that the United Church of Christ has attempted to purchase ad-
vertising on the NBC and CBS television networlks, and thai these netwarks
are commaonly owned by the companies which own WTVJ-TV and WFOR-
TV, respectively. This advertising was intended to inform the public that
the United Church of Christ welcomes everyone.

4. It is my impression that, individually and coliectively, the Miami area over
the air television stations available to me do not pastiay the full range of
religious expression in this country and in this area and that, in particular,
they do.not cany programming which indicates that there are depominations
such as the United Church of Christ which invite all people to worship in

their churches.

5. My rights of religious expression have been harmed by the inability of my
denommination to invite others to join me fn worship as part of the United
Church of Christ.

Q. My rights of religious expression have been hermed by the inability ol my
denomination to speak to me through its television advertisement.

7. My right 10 have access to diverse programming has been harmed by the
refusal of the NBC and CBS networks to carry the United Church of
Christ’s advertisement. '

I declare under penalty of perjury that the foregoing is true and correct.

Executed on this 7th day of December, 2004.
Signature: , 3
The Rev. Diaane Hudder -
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Declaration of the Rev. Steven Hudder
My name is the Rev. Steven Hudder. lama resident of Miami, Florda. |
arn a member of the United Church of Christ through membership in the
Christ Congregational United Church of Christ in Palmetto Bay, Florida.

1 reside within the service of area of stations WFOR-TV {Chanpel 4) angd

LOTVTWITE TV, of Miami, and regulasly view these and other local over-the-air

television stations.

] am aware that the United Church of Christ bas attempted to purchase ad-
vertising on the NBC and CBS television networks, and that these networks
are comnmonly owned by the companies which own WTVI-TV and WFOR-
TV, respectively. This advertising was intended tu inform the public that
the United Church of Christ welcotnes everyone.

It is my impression that, individually and collectively, the Miami area over
the zir telavision stations available to me do not poriray the foll range of
religious expression in this country and in this area and that, in particular,
they do not carry programuming whiclk indicates that there are denominations
such as the United Church of Christ which ipvite ail people to worship in
their churches.

My rights of religions expression have been barmed by the inability of my
denomination to invite others to jon me in worship as part of the United
Church of Christ.

My rights of religious expression have been larmed by the inability of my
denomination to speak to me through its television advertiseraent.

My right to have access to diverse prograrming has been harmed by the
retusal of the NBC and CBS networks 1o catry {he United Church of
Chrisgt’s advertisement. '

1 declare under penalty of perjury that the foregoing is tree and correct.

Execated on this 7th day ot December, 2004

The Rev. Steven Hudder
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Declaration of Judith W. Feldman

1. My name is Judith W. Feldman. Iam 2 resident of Miami, Florida. 1ams
member of the United Chureh of Christ through membership in the First
Church of North Miami Congregational United Church of Christ in North
Miami, Florida,

2. [ reside within the service of area of stations WFOR-TV (Channel 4) and
WIVT-TV, of Miami, and vegularly view these and other local over-the-air
television stations.

3. 1am aware that the United Church of Christ has attempted to purchase ad-
vettising on the NBC and CBS telcvision networks, and that these networks
are cormmonly owned by the companies which own WTVI-TV and WFOR-
TV, respectively. This advestising was intended to inform the public that
the United Church of Christ welcomes everyope.

4. It is my impression that, individuslly and collectively, the Miami area over
the air television stations available to me do not portray the full range of
religious expression in this country and in this area and that, in particular,
they do not carry programming which indicates that there are denominations
such as the United Chureh of Christ which invite all people to worship in
their churches,

5. My rights of religions expression have been harmed by the inability of my
denomination to invite others to join me ir worship as part of the United
Church of Christ.

6. My rights of religious expression have been harmed by the inability of my
denomination to speak to me through its television advertisement.

7. My vight to have access to diverse programmning has been harmned by the
refusal of the NBC and CBS networks to carry the United Church of
Christ’s advertisement.

1 declare under penaity of perjury that the foregoing is true and comrect.

Exccuted on this 7th day of December, 2004,

Signature:

a2 mem. amam kb
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Deciaration of the Rev, Garth Thempson

My pame is the Rev, Garth Thompson. I am a resident of Miami Beacl,
Florida. Tam amember of the United Church of Christ through membership
int the Miami Beach Community United Church of Christ o Miami Beach,
Florida,

I reside within the service of area of stations WFOR-TV (Channel 4) and
WIVT-TV, of Miami, and reguiatly view these and other local avar-the-alr
television stalions.

| atmy aware. that the United Church of Chyist has atterupred w puschase ad-
verlising on the NBC and UBS teievision networks, and tiiet these networks
are commonly owned by the companies which own WIVI-TV At WFOR-
TV, respectively. Fhis advertising was intended to inform the public that
(he Linited Church of Ciuist welcomes everyone,

1t is mmy tmpression that, individually snd collectively, the Miami area uver
the air television stanons available to me do not portray e fuli range of
religious expression in this country and in this avea and that, in particulat,
they do poi carry programming which indicates thar there are denominations
sbch as the United Church of Christ which invite all people to worship in
their churches.

My rights of religious expression have been nanned by the inability of my
denomination to invite others to join me in worship as pait of “he United

- Zhuareh o7 Chrrss.

My rights of refiglous expression have been barmed by the inability ui'my
denormination to speak to me through its television advertiseiment.

My right 10 have gccess o diverse progranuning Has been harmed by the
refusal ol the NI3C and CBS networks to carty the United Charch of
Christ’s advertisement.

I declars under penalty of perjury that the foregolng is true and correct.

Execuled on this 7th day of December, 2004,

Iry}

Signature: T&M ' e

ke Rev, Garth Thomnsor

SZEZ BEL 317 N W44 T T ME e a3y £002-80-33%]
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Declaration of Don Marx

My natme is Don Marx. 1am a resident of Miami, Florida. 1am e member
of the United Church of Christ through membership in the Christ
Congregational United Churoh of Christ in Palmetto Bay, Plorida.

1 reside within the servioe of area of stations WFOR-TV (Chennel 4) and
WIVT-TV, of Miami, and regularly view these and other lacal over-the-air
izlevision statfons.

1 am aware that the United Church of Christ bas attempted to purchase ad-
vertising on the NBC and CBS television networks, and that these networks
are commonly owned by the companies which own WTVI-TV and WFOR-
TV, respectively. This advertising was intended to inforn the public that
the Unitad Church of Christ welcomes everyone.

1t is my impression that, individually end collectively, the Miami area over
the air television stations available to me do not portray the full range of
religious expression in this country snd in this area and that, in particular,
they do niot carry programming which indicates that there are denominations
such as the United Church of Christ which invite all peaple to warship in
their churches.

My rights of religious expression have been haymed by the inability of my
denomination to invite othors to join me in worship as part of the United
Chureh of Christ.

My rights of religious expression have baen harmed by the inability of my
denomination to speak to me through is television advertisement.

My right to have nccess to diverse programming has been harmed by the
refusal of the NBC and CBS netwarks to carry the United Church of
Christ's advertizement.

T declare under penalty of pejury that the foragoing i§ wue and correct.

Executed on this 7th day of December, 2084.

Signatare;
Don Marx

€222 981 BIZ ‘0N ¥4 —_———— e
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CERTIFICATE OF SERVICE
I, Paula Galloway, certify that, on this 9" day of December 2004, I caused to be served upon
the parties listed below by first class mail, postage prepaid, copies of the foregoing Petition to Deny

to the following:

Michael Colleran

President and General Manager
WFOR-TV

8900 NW 18th Terrace

Miami, Florida 33172

Edwin L. Nass

CBS Television Stations Inc.
Suite 725

2000 K Street, NW
Washington, DC 20006

Paula Galloway

Page 1



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

Inre:

Application of CBS Television Stations, Inc.
for Renewal of License of
WFOR-TV, Miami Florida

BRCT-20041001AJQ

OPPOSITION OF CBS TELEVISION STATIONS INC TO PETITION TO DENY

CBS Television Stations Inc. (“CBS” or “Licensee”) hereby submits its
opposition to a petition to deny the license renewal application of WFOR-TV, Miami,
Florida (the “Petition”), filed by the Office of Communication of the United Church of
Christ (“UCC” or “Petitioner”).

The Petition is based solely on UCC’s chagrin that an editorial advertisement that
it proffered for broadcast was not accepted by the CBS Television Network, which is
under common ownership with the Licensee.! As discussed below, WFOR did not refuse
to run UCC’s advertisement; on the contrary, UCC was expressly invited to submit that

message for consideration by WFOR and other Viacom-owned television stations. Thus

! Both the CBS Television Network and WFOR-TV are ultimately owned by
Viacom Inc. WFOR-TV operates as part of the Viacom Television Stations
Group, which owns 39 television stations nationally.



the conduct to which UCC objects does not even concem the station whose license is up
for renewal, a fact that in itself compels dismissal of the Petition.’

Moreover, Petitioner does not even attempt to argue that the network’s rejection
of its ad constitutes a “serious violation” of the Communications Act or the FCC’s rules
-- thereby implicitly conceding that it cannot meet the requirements of Section 309 of the
Act for stating a prima facie case against renewal.’ Of course, the instant facts do not
involve any violation of the Act or rules, serious or trivial, isolated or part of a pattern or
practice. To the contrary, the CBS Television Network’s rejection of Petitioner’s ad
involves nothing more than the “selection and choice of material” that the U.S. Supreme
Court has found to be at the heart of the editorial function, and thus protected by the

Communications Act and the First Amendment.*

z Section 309 (k) of the Communications Act directs that the Commission shall
grant a station’s application for license renewal “if it finds, with respect to that
station,” that

{A) the station has served the public interest, convenience, and necessity;

(B) there have been no serious violations by the licensee of this Act or the
rules and regulations of the Commission; and

(C) there have been no other violations by the licensee of this Act or the
rules and regulations of the Commission which, taken together, would
constitute a pattern of abuse.

47 USC § 309 (k) (emphasis added).
3 See, 47 USC § 309 (d), (k).

4 See, Columbia Broadcasting System, Inc. v. Democratic National Committee, 412
U.S. 94, 124 (1973) (“For better or worse, editing is what editors are for; and
editing is selection and choice of material. That editors - newspaper or broadcast
- can and do abuse this power is beyond doubt, but that is no reason to deny the
discretion Congress provided.”) See also Miami Herald Publishing Co. v.
Tornillo, 418 U.S. 241 (1974).



BACKGROUND

In November 2004, UCC submitted the advertisement in question, titled “Night
Club,” to the CBS Television Network. The announcement depicts would-be worshipers
approaching a church, access to which is impeded by a velvet rope attended by two
muscular, black-clad “bouncers.” Two men, briefly seen to be holding hands, approach
and are brusquely turned away by the bouncers with the words “no, step aside please.”
After the rope is unhooked to admit a white, heterosexual couple, the bouncers stop a
Hispanic-appearing young man, telling him “no way, not you.” Next they deny entrance
to an African-American young woman, saying to her sarcastically “I don’t think so.” A
superimposed message then appears against a black background, stating “Jesus didn’t
turn people away ... Neither do we.” The anmouncement ends with several shots of
diverse congregants (including an elderly couple, a black couple and a lesbian couple)
and a voice-over message emphasizing that the United Church of Christ welcomes all.

The CBS Television Network dec‘linéd to aceept this commercial, citing its policy
against editorial advertising. However, in subsequent conversations with two officials of
the UCC, Dennis Swanson, Chief Operating Officer of the Viacom Television Stations
Group (“VTSG”), invited UCC to submit the commercial to individual Viacom owned
stations, inciuding WFOR-TV. This offer reflected VTSG’s policy to leave decisions as
to whether to accept particular editorial advertisements to the individual discretion of
each station. Despite Mr. Swanson’s offer, the commercial was never submitted to
WFOR.

Although seemingly at odds, the independently-determined policies of the CBS

Television Network and the Viacom Television Stations Group with respect to editorial
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advertising reflect similar considerations. Both policies stem from a belief that decisions
as to the acceptability of commercials that some viewers might find controversial or
offensive are best made on a local level, by managers whose job it is to know their
communities. This view underlies the CBS Television Network’s policy of not accepting
editorial advertisements, since doing so would effectively determine, for each of some
190 independently-owned affiliated stations, whether potentially sensitive national ads
would appear locally on their air. 5 On the other hand, since no risk of compromising
local autonomy is presented when spot buys are made individually on the Viacom owned
television stations, the Viacom Television Stations Group has no general policy against
accepting issue advertising.

Petitioner complains that these policies do not ideally suit its advertising strategy.®
Be that as it may, they are entirely consistent with FCC policy and the Communications

Act, and the editorial freedom for broadcasters that both are intended fo foster.

3 The UCC commercial at issue illustrates why the CBS Television Network
believes it appropriate that such decisions be made on the local level, rather than
by a national network. While everyone may applaud the message of inclusiveness
in the UCC spot, a broadcaster would not be unreasonable to think that some
viewers might see in it as having less benign implications. For instance, might
members of a denomination opposed to gay marmiage se¢ in the spot an offensive
suggestion that their church’s beliefs were tantamount to refusing spiritual succor
to individuals in need, in a manner fundamentally incompatible with Christian
tenets? Might members of that church also feel that they were being unjustly
tarred with the brush of racism? The point is not whether such interpretations
would be warranted, but that the issues raised by editorial commercials of this
kind can be extremely sensitive. The CBS Television Network’s policy of
leaving decisions as to whether to air such spots to the respective managements of
its local affiliates can thus hardly be characterized as arbitrary.

6 See Petition at 3, n.2,



GUMENT

As noted above, UCC does not contend that any existing FCC rule or policy
requires a broadcaster to accept editorial advertisements. Nor does if claim the airing of
such commercials is compelled by any specific provision of the Communications Act,
apart from its assertion that such a mandate is “inherent in the public interest standard.” ?
Under Section 309 of the Act, Petitioner’s failure to allege specific violations of the
statute or the Commission’s rules is fatal to its claims.®

Nor is this the proper setting for the Commission to announce previously
unspecified components of the publie interest standard. The appropriate forum for the
adoption of new rules and policies is a notice-and-comment rulemaking proceeding, not
an adjudication concerning the qualifications of an individual applicant for license
renewal.

Thus in California Association for the Physically Handicapped v. FCC,’ the U.S.
Court of Appeals for the DC Cireuit strongly endorsed the Commission's refusal to
permit the adjudicatory process to be used as a substitute for rulemaking. In that case, an

organization representing the physically handicapped filed a petition to deny the license

7 .

5 Section 309 (d) requires that a petition to deny “contain specific allegations of
fact sufficient to show that . . . a grant of the application would be prima facie
inconsistent with . . . subsection (k) in the case of renewal of any broadcast station
license.” As indicated above, see note 2 supra, subsection (k) requires the
Commissjon to grant renewal if it finds that the station in question “has served the
public mterest, convenience, and necessity”; that “there have been no serious
violations by the licensee of thfe] Act or the rules and regulations of the
Commission”; and that “there have been no other violations by the licensee of
thie] Act or the rules and regulations of the Commission which, taken together,
would constitute a pattern of abuse.” 47 USC § 309 (d), (k).

9 840 F.2d 88 (D.C. Cir. (1988) (hereafter "California Association").



renewal applications of all Los Angeles television stations on the ground, inter alia, that
they had failed to caption a sufficient number of their programs for the hearing
impaired.!® Finding that license renewal proceedings were an inappropriate setting for
establishing a captioming requirement, the Commission dismissed the petition and granted
the applications. The Court of Appeals affirmed, noting that

The Commission has repeatedly taken the position that

adjudicatory proceedings are an inappropriate forum for

promulgating captioning requirements because of the

arbifrariness of retroactive application and the inherent

constraints of the adjudicatory process. The Supreme

Court [has] upheld this approach ... stating that

“rulemaking is generally a better, fairer, and more

effective’ method of implementing a new industry-wide

policy than is the uneven application of conditions in

isolated license renewal proceedings.”"!

But even if a license renewal proceeding were thought to be an appropriate
vehicle for considering Petitioner’s arguments, it is clear that they are without substantive.
merit. Indeed, Petitioner’s claim that a right inheres in the Communications Act to
purchase time on a broadcast station for editorial advertising has already been expressly
rejected by the Supreme Court.

Thus, in Columbia Broadcasting System, Inc. v. Democratic National

Committee,'? the Court held that neither the Act nor First Amendment affords such a

10 Since the court’s decision in California Association, the Commission has adopted

rules concerning the captioning of programming for hearing-impaired viewers.
See, Report and Order, In the Matter of Closed Captioning and Video Description
of Video Programming, MM Docket No. 95-176, 13 FCC Rcd 3272 (1997).

il 840 F.2d at 97 (citations omitted).

12 412 U.S. 94 (1973) (hereafter “CBS v. DNC),



right. The Court noted that Congress had “time and again rejected various legislative
attempts that would have mandated a variety of forms of individual access,” choosing
instead “to leave such questions with the Commission.” > As the Court observed,
“Congress specifically dealt with - and firmly rejected -- the argument that the broadcast
facilities should be open on a nonselective basis to all persons wishing to talk about
public issues.” 4

Petitioner’s efforts to avoid the dispositive effect of the Court’s decision in CBS v.
DNC are unavailing. Seeking to distinguish the case, Petitioner argues that the existence
of the faimess doctrine, which the Commission has since repealed, was central to the
DNC holding. This argument in turn rests on an attempt to transform the Court’s
discussion of the fairness doctrine, as an aspect of the regulatory scheme it upheld in
DNC, into a necessary condition of its decision. Given the Court’s emphatic finding that
Congress “time and again” rejected the creation of access rights in originally adopting the
Communications Act of 1934 — the enactment of which preceded by some 15 years the
Commission’s first enunciation of the fairness doctrine ' -- this interpretation plainly
makes no sense.

Indeed, the U.S. Court of Appeals for the D.C. Circuit has already expressly

rejected attempts to discover in the Communications Act implicit requirements akin to

those of the faimess doctrine — and those asserted here by Petitioner. Thus, in upholding

B mdati22
4 Id. at 105. To the contrary, the Court found it “clear that Congress intended to
permit private broadcasting to develop with the widest journalistic freedom

consistent with its public obligations.” Jd. at 110.

15 See, Report on Editorializing by Broadcast Licensees, 13 FCC 1246 (1949).



the Commission’s decision to eliminate the faimess doctrine in Syracuse Peace Council
v, FCC, ' the Court noted that no party had suggested that the doctrine was
constitutionally competlled; hkewise, it found that its prior decision in
Telecommunications Research & Action Center v. FCC (“TRAC™) 17 precluded any
contention that the docirine was statutorily mandated. In so holding, the Court also
rejected the claim of some parties that the public interest standard of the Communications
Act necessarily included the fairness doctrine, finding this argument to be “in essence an
effort to ask this panel to overturn TRAC.”'®

Petitioner asks the FCC to engage in similar self-contradiction when it assures the
Commussion that its claim “is not based on . . . the fairness doctrine” (emphasis in the
original), ¥ and then proceeds to posit a supposed obligation that is completely
indistinguishable from it. Thus Petitioner asserts that “{in the absence of the Faimess
Daoctrine, the Commission must now craft another approach to deal with the flat refusal to
carry speech on controversial issues.” 2% Ieaving aside the fact that Petitioner has not
made any showing of such a “flat refusal” by WFOR, the approach that Petitioner asks
the Commission to “craft” is virtually identical to the so-called "first prong" of the

faimess doctrine, which required that “broadcasters provide coverage of important

ie 867 F.2d 654 (D.C. Cir 1989), cert. denied, 493 U.S. 1019 (1990) (hereafier
“Syracuse Peace Council”).

17 801 F.2d 501 (D.C.Cir. 1986), reh'g en banc denied, 806 ¥.2d 11135, cert. denied,
482 U.S. 919 (1987) (hereafter “TRAC™).

* Syracuse Peace Council, supra, 867 F.2d at 657, n.1.
1 Petition at 5.

20 Id at7.



controversial issues of interest to the community they serve.”!

That part of the fairness
doctrine, as well as the more familiar requirement that contrasting views be presented on
controversial issues that a broadcaster chose to cover, was also repealed by the
Commisgion, with its elimination being affirmed by the Court of Appeals.*?
Accordingly, just as the petitioners in Syracuse Peace Council -~ in arguing that the
fairness doctrine inhered in the public interest standard of the Communications Act --
effectively asked the D.C. Circuit to overturn its prior holding that the doctrine was not
statutorily mandated, the UCC in this case seeks the Commmssion’s reinstatement of the
first prong of the fairness doctrine on the ground that it is required by the statute after all.
The Commission’s response to UCC’s circular and illogical argument must be the same
as that afforded by the Court of Appeals to the petitioners in Syracuse Peace Council ~
i.e., summary dismissal.

In sum, the instant Petition reflects nothing more than UCC’s determination to
inflict some penalty on Licensee — even if mere inconvenience — for the CBS Television
Network’s decision not to broadcast its advertising. We respectfully suggest that not

only should the Petition be dismissed, but UCC should be rebuked for making a wholly

frivolous filing,

a Syracuse Peace Council, supra, 867 F.2d at 666-67.

2 Id. at 666-69.



Respectfully submitted,
CBSFL%VISION STAT/;(%:J‘ZQ&(

~ )
Howard F. Jaeckel (\ /

Its Attorney

By

1515 Broadway
New York, New York 10036

Janvary 10, 2005
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DECLARATION

DENNIS SWANSON, under penalty of perjury, declares and states as follows:

1. I am the Chief Operating Officer of the Viacom Television Stations Group
(“VTSG™), a business unit of Viacom Ihc. (“Viacom™). WFOR-TV, Miami, Florida, operates
as part of VTSG@, and is licensed 1o CBS fe:levision Stations Ine. (*CBS™), a wholly-owned
subsidiary of Viacom.

2. To the best of my information and belief, the statements made in the attached
“QOpposition of CBS Television Stations Inc. to Petition to Deny™ (the “Opposition”) are true
and correct. The statements made on page 3 of the Opposition regarding phone conversations
I had with officials of the United Church of Christ -- namely, Everett Parker and Bob Chase -

are true and correct as of my personal knowledge.

DENNIS'SWANSON

Jannary 10, 2005

HFJ/55897

g2



DECLARATIO

HOWARD F. JAECKEL, under penalty of perjury, declares and states as

follows:

1. I am Vice President, Associate General Counsel, CBS Broadcasting
Inc. ("CBS").

2. In that capacity, I am familiar with the facts and circumstances
discussed in the attached “Opposition of CBS Television Stations Inc. to Petition to Deny.”

To the best of my information and belief, the statements made therein are true and correct.

Januwary 10, 2005

HFJ/55932



CERTIFICATE OF SERVICE

I, Howard F. Jaeckel, hereby certify that on this 10* day of January, 2005, 1
caused copies of the foregoing “Opposition of CBS Television Stations Inc.to Petition to Deny”
to be served by U.S. First Class Mail, postage prepaid, on:

Andrew Jay Schwartzman, Esq.
Media Access Project

Suite 1000

16235 K Street, NW
Washington, DC 20006

I also certify that, on the same day, I cansed said Opposition to be filed with, and served on, the
following by hand delivery:

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, N.W.

Washington, D.C. 20554

Barbara Kreisman, Chief

Video Diviston

Federal Communications Commission
445 12" Street, N.W.

Washington, D.C. 20554

meﬂe/

“Howard F. J ad;cIT
\

HF/52418



Refore the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554
In re Application of )
CBS Television Stations, Inc. ) BRCT-20041001AJQ
for Renewal of WFOR-TV, Mijami Florida )
In re Application of )
NBC Telemundo License Co. ) BRCT-20041001 ABM
for Renewal of WTVJ, Miami Florida }
REPLY TO OPPOSITIONS TO PETITIONS TO DENY RENEWAL

The United Church of Christ (*UCC”) respectfully responds to the oppositions submitted in

these two proceedings by NBC Telemundo License Co. and CBS Television Stations, Inc.'
INTRODUCTION

As UCC has set forth in its Petitions to Deny, UCC has embarked on an identity campaign
in which national TV advertising is an integral part.

Notwithstanding the refusal of the CBS and NBC networks to carry all of its advertisements,
UCC’s “God is Still Speaking” theme has far exceeded expectations. UCC congregations have
reported unprecedented response. The letters in Exhibit A show that the “God is Still Speak-

ing”campaign has motivated existing members of UCC congregations,” has generated many new

members,’ and changed lives.* According to the Rev. Robert Chase, Director of Communication of

'By letter dated January 24, 2005, counsel for UCC submitted an uncontested request for a
one week extension of time, through and including February 7, 2005, within which to submit this

reply.

?For example, the Emmaus United Church of Christ in Vienna, VA reports that its 280
member congregation raised $2500 for a local campaign over just a few days.

‘For example, the Pilgrim Congregational Church in Cleveland, OH reported that, since the
campaign began, Sunday morning attendance has risen from 230 to 275, and that it “will have
received over 15 new members as well.” The United Church of Christ of Chapel Hill (NC) reported
that attendance rose from 384 to 519 in one month, and that the congregation recorded at least 30



the United Church of Christ, visitors to UCC’s website tripled during the “God is Still Speaking” TV
ad campaign. See Exhibit B.

It is of particular significance to this petition that the same advertisements that the CBS and
NBC networks rejected have run on more than a dozen TV stations (for test marketing) and several
cable networks as well as the Fox network. To the best of UCC’s knowledge, there has not been a
single viewer objection received to date.

CBS states, correctly, that it has “invited UCC to submit the commercial to individual Viacom
owned stations, including, WFOR-TV.” CBS Opposition (“CBS Opp.”) at 3. This, by itself, means
very little; after all, the CBS network also “invited UCC to submit the commercial...,” and then
declined to carry it. More fundamentally, however, as UCC explained, WFOR-TV Pet. at 3,n.2,the
issue here is the practices of the commonly owned CBS network, not the individual stations. UCC
has attempted to mount a national campaign, and it is impossible to do this effectively without using
the major national networks. As the Commission has found,

Network advertising provides audience reach unmatched by any other broadcasting medium.

No single cable channel today provides the audience reach of any television network. Only

network television is a mass-distribution venue for programming and advertising, notwith-

standing the continuing erosion of network television audience attributable to the growth of

‘cable and DBS viewership.

Amendment of Section 7658(g) of the Commission’s Rules, 11 FCCRed 11253, 11257 (2000)

(footnotes omitted) (emphasis in the original). UCC seeks to reach specific audiences and demo-

new members during that period.

“The First Congregational, United Church of Christ in Boulder, CO, reports that the “God is
Still Speaking” campaign has brought immense relief to a man who recently had a stroke.

2



graphics. Cf., Becker v. FCC, 95 F.3d 75 (D.C. Cir. 1996).° In addition, a campaign like UCC’s
involves cross-promotion, in which the broadcast of TV ads at particular times is publicized, and
members are urged to watch. This cannot be done effectively when ads appear at different times on
different stations. Moreover, as UCC has explained, it must take special care as to program adjacen-
cies for its commercials. WFOR-TV Pet. at 3, n 2. Since most of the inventory is controlled by the
networks, and local stations have often presold certain availabilities to favored local advertisers, many
specific time slots can only be obtained through a network buy. And, according to Rev. Chase,
More than fifteen million viewers cannot afford or do not have access to cable
television. Our strategy to purchase air time on broadcast networks has been, from
the beginning, a question of justice—ensuring that our viewing audience would be as
wide as possible. Continued failure to clear this commercial leaves many citizens dis-
enfranchised, limits the service that our congregations can provide to their com-
munities, and runs counter to the broadcast networks’ responsibility as stewards of
the public trust.
Exhibit B.

In short, UCC’s advertising is unobjectionable, and it works. The harm that UCC has in-

curred from being denied access to the unique reach of major network television is significant.

SDiscussing the same question as applied to political candidates, the Judge Buckley explained
that declining to sell particular time slots
is apt to deprive a candidate of particular categories of adult viewers whom he may be es-
pecially anxious to reach. It is common knowledge that campaign strategists rely on survey
research to target specific voting groups with television advertisements. See generally Dan
Koeppel, The High-Tech Election (of 1992), Brandweek 18, Mar. 2, 1992. We can surmise,
for example, that early shift factory workers whom a candidate wishes to reach are not apt
to stay up beyond their normal bedtimes just to see his political advertisements. Thus, the
ruling creates a situation where a candidate’s ability to reach his target audience may be
limited and his “personal campaign strategies ... ignored.” See CBS, Inc. [v. FCC], 453 U.S.
[367] at 389 [1981].
Id., 95F .2d at 91.



JURISDICTIONAL ISSUES

The two networks raise several issues which, they contend, make it ubnecessary to consider
the merits of UCC’s petition to deny.

CBS, which complains that UCC’s petition is “wholly frivolous,” CBS Opp. at 9, starts with
extraordinarily tenuous legal argument. It claims that UCC “cannot meet the requirements of Section
309 of the Act for stating a prima facie case” because it has not alleged that CBS has committed a
“serious violation of the Communications Act.” CBS Opp. at 2 and 8 (citing 47 USC §309(k).

This is simply wrong. Section 309(k) sets forth three bases for petitions to deny in. fhe
conjunctive. To grant an application, the Commission must find that there have been no serious
violations of the Act or the FCC’s rules, that there is no pattern of abuse in such violations and that
“the station has served the public interest, convenience and necessity.” Clearly, then, UCC need only
show that the applicants have not shown that grant of their applications is in the public interest.
There are innumerable circumstances that would support such a finding even though there is no
specific violation of a particular agency rule or policy. For example, the Commission could find that
an applicant lacks the requisite character to serve as a broadcast licensee. Contemporary Media, Inc.
v. FCC, 214 F.3d 187 (D.C. Cir. 2000). This is not a “violation” of the Communications Act, but
it does preclude the Commission from making the finding required by 47 USC §309.° Similarly, the
Commission may be unable to make the necessary public interest finding where an applicant is
otherwise in compliance with relevant local ownership rules but has attained an excessive share of the

local advertising market. See dir Virginia, Inc., 15 FCCRed 5423, 5428 (2002) (designating hearing

47 USC §308(b) requires applicants to file information pertaining to their character. An
applicant lacking requisite character does not “‘violate” Section 308 so long as it truthfully provides
the necessary information. Its disqualification is part of the Commission’s public interest deter-
mination under Section 309(k).

-4-



where applicant was in compliance with local ownership rules but would obtain excessive control of
the local advertising market).

CBS, joined by NBC, also ventures the plainly incorrect claim that conduct of a network 1s
not cognizable in considering the application for renewal of one of its owned-and-operated stations.
CBS Opp. at 2; NBC Opposition (“NBC Opp.™) at 5. CBS is well aware that the Supreme Court has
held that the conduct of a network is “reasonably ancillary” to the effective enforcement of the Com-
munications Act to individual licensees. CBS, Inc. v. FCC, 453 U.S. at 391 n. 14. Moreover, while
Section 309(k) requires the Commission to make findings “with respect to that station” for which the
application was filed, the Commission has repeatedly held that the conduct of network management
officials, and specifically CBS officials, “can fairly be attributed to the licensee. Serafynv. FCC, 149
F.3d 1213, 1221 (D.C. Cir. 1998) (citing Hunger in America, 20 FCC2d 143, 150 (1969), a case
involving a CBS documentary). See also, Faulkner Radio, Inc., 88 FCC2d 612 (1981) (establishing
precedential criteria for determining when misconduct at one station bears on a licensee’s fitness to
retain its other stations).

CBS also contends that it is inappropriate for the Commission to establish policy in an
adjudicatory case, and that the issue UCC has raised is best considered in a riulemaking, This is
simply not germane to the issue immediately before the Commission, which is whether these ap-
plications can be granted on the basis of the record. It is probably true that, in the event that the
Commission finds that the current applications are not in the public interest, the Commission would

do well thereafter to use its policymaking powers to give guidance for applying such a precedent.’

"Indeed, that is precisely what the Commission did in assessing the basic qualifications of
licensees whose character has been placed at issue:

For many vears, the FCC had no express policy concerning the character qualifications of its

applicants;...and as a consequence its evaluations sometimes yielded inconsistent results. See

Policy Regarding Character Qualifications in Broadcast Licensing, 87 FCC2d 836, 836-37
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Finally, NBC argues that adoption of the remedy UCC secks would improperly give voice
only to those with deep pockets. NBC Opp. at 8. Given the difficulties UCC has faced in raising
money for its identity campaigns, the notion that UCC has deep pockets is odd. That aside, the
argument is a really just another policy matter relating to how the FCC implements its decisions,
rather than a limitation on the Commission’s power or duty to act. Moreover, it is well within the
discretion of NBC and others to address this problem by giving free time for the discussion of issues
as necessary to assure that the public is not left uninformed. And it is clear that the Commission has
the authority to include such a provision in any policies it may subsequently adopt as it refines its
access policies. See Cullman Broadcasting Co., 40 FCC 576 (1963).°

THE MERITS

CBS and NBC quibble with UCC’s legal argument, but they do not confront it directly. In
particular, they do not disagree with the core of UCC’s argument, namely that no FCC or judicial
authority has addressed the right to purchase time “for the carriage of controversial issues under the
public interest standard in the absence of the Fairness Doctrine.” WFOR-TV Petition at 5, WIVJ
Petition at 5.

The crux of UCC’s argument is that the Supreme Court’s decision in CBS v. DNC was pre-

dicated on the existence of the Fairness Doctrine, and that the Supreme Court contemplated that there

(1981) (notice of inquiry). The Commission responded to this problem in 1986 with the
adoption of a comprehensive character policy statement. See Policy Regarding Character
Qualifications in Broadcast Licensing, 102 F.C.C.2d 1179 (1986)....

Coniemporary Media, Inc. v. FCC, 214 F.2d at 191-192.

NBC’s suggestion, NBC Opp. at 13, n. 36, that UCC’s petition raises an establishment clause
issue does not merit serious discussion. Viewpoint neutral policies do not raise First Amendment
problems. Surely, NBC would not suggest that the Commission is unable to award licenses to
religious institutions. It follows that the sale of time to a religious organization similarly would not
violate the establishment clause. See also, 1960 Programming Statement, 44 FCC 2303, 2314
(1960) (recognizing that religious programming is an element of service in the public interest).
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is room for Congress or the FCC to establish limited access rights. WFOR-TV Petition at 8. WTVJ
Petition at 8 (both citing CBS v. DNC, 412 U.8. 94, 131).

CBS argues that the Fairness Doctrine was not essential to the Supreme Court’s holding in
CBSv. DNC. As proof, it refers to the fact that the Supreme Court noted that Congress had “time
and again” refused to provide access rights in the 1934 Act. CBS Opp. at 7. This hardly proves
CBS’ point, as can be seen from the two sentences following the phrase it quotes. The entire passage
reads as follows:

As we have seen, Congress has time and again rejected various legislative attempts

that would have mandated a variety of forms of individual access. That is not to say

that Congress' rejection of such proposals must be taken to mean that Congress is

opposed to private rights of access under all circumstances. Rather, the point is that

Congress has chosen to leave such questions with the Commission, to which it has

given the flexibility to experiment with new ideas as changing conditions require.

CBSv. DNC, 412 U.S. at 122. The issue here is whether the FCC has the power to create an access
right, not whether Congress has previously provided such a right. As this passage shows, the
Supreme Court clearly contemplated that the FCC has the “flexibility to experiment with new ideas
as changing conditions require.” UCC’s contention is that non-enforcement of the Fairness Doctrine
is such a “changing condition,” and that the FCC has the power to remediate the damage UCC has
faced by “experimenting” with a new access right.

NBC makes a similar argument, stating that Congress refused to require that “broadcat facil-
ities should be open on a nonselective basis to all persons wishing to talk about public issues.” NBC
Opp. at 7 (citing CBS v. DNC, 412 U.S. at 105). It notes that Congress has refused to make
broadcasters common carriers. fd.

This proves far too much. The access rights which Congress declined to provide were com-

mon carriage rights. CBS v. DNC, 412 U.S. at 106-109. UCC is not asking for a broad “ponse-



lective” access right. Rather, it seeks a limited and highly targeted access right directed at the narrow
circumstance when a broadcaster shuts off discussion of an issue which goes to the heart of its
responsibilities to its community of license. And it most certainly is not asking for a common carriage
scheme; UCC’s argument is tied to the parent company’s obligation to give close scrutiny to its pro-
gramming practices and the exercise of discretion to assure that the community’s needs are met. This
is the antithesis of common carriage.

With respect to NBC’s suggestion, NBC Opp. at 13, that UCC’s suggested approach presents
First Amendment problems, the fact is that it is the failure to afford access to UCC that limits UCC’s
First Amendment rights to speak and to be heard. It is particularly troubling that NBC, which is
licensed to serve as a proxy for the entire community, refused to air UCC’s advertisement because
it “concluded that the ‘Night Club’ ad inappropriately suggested that churches other than the UCC
are ot open to people of diverse races and backgrounds.” NBC Opp. at 2 (emphasis added).

CONCLUSION

Wherefore, the Commission should recognize a limited right of access under the circum-

stances presented here, designate a hearing to consider whether grant of the WFOR-TV and WTVJ

renewal applications are in the public interest, and grant all such other relief as may be just and

proper.
Respectfully submitted,

Angela J. Campbell Andrew Jay Schwartzman
Institute for Public Representation Media Access Project
Georgetown University Law Center Suite 1000

Suite 312 1625 K Street, NW

600 New Jersey Avenue, NW Washington, DC 20006
Washington, DC 20001 (202) 232-4300

(202) 662-9535
Counsel for the United Church of Christ

February 7, 2005
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Januvary 31, 2008

Ms. Barh FoweR
United Church of Christ - PIC
{Praclamation, fdentity, and Communication Ministry)
700 Prospect Ave E
Cleveland, OMH 441151100

Drear Ms. Powell:

United Chusch of Chapel Hill is graeful to the larger church for the Still Speaking
Initiative and particularly the adveriising that our comniunity experienced last Lent and
rhens again during Advent, The “bouncer ad_clearlv spoke to people and,
metaphorically, to a rozl ar pcn.mved past experience of a velipinns conmunity.

The cx.pmssion of toierance and inclusion as s religious value was reczived well by our
congregation and the commumity, The ad was well received by members ol the
congregation and became the catalyst for conversations with frignds, neighbors and
colieagues. We crafted bus posters 1o accompany the television ndvertising that were
well-received. The attached editorial from the community newspaper, The Chapel Hill
News, may express the comnnmity’s reception of the bouncer better than | can.

We gather information every Sunday in ouder io ba hospitable to these who woarship with
ug and 10 recognize trends within dur common life. Recognizing that the offering of
one’s name is valuntary and the counting by the ushers is not exact, cur Sunday worship
attendance during the four Sundays of Advent (2004 was as follows:

Sundny Nov. 28 Dee.5 Dee, 12 Dee, 19
Total attendince i 431 521 519
Members 289 388 10 413
Firsi-Thme Atienclers 16 9 22 7
Fricods _ 6| N 8
Guesis 13 5 15 120

* On Deember 12, 30 persons whu previously would hnve been revordi s Friends
united i membership thus they are new counted as Members.

Onue again, thank you for the pesitive impact of the identity campaign. Cur
cabgrepation was appreciative of this campraigs. .

Richard Edens

To Befieve It Ta Care, To Care Is To Do
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Editorial, December §, 2004
Chapel! Hill News

The most chitiing thing about the rejection by national
networks NBC and CBS of commercials for the Unked
Churel of Chrisl is the resson articulated by CBS.

According o the national UCC office, CBS provided
this writlen explanation; "Because this commerciz)
touches on the exclusion of gay couples and other
minority groups by other individunis and organizations
and the fact that the Executive Branch has recently
propased a constitutional amendment 1o define marviage
as a union between a man and a woman, this spot is
nnacceptable for broadcast.”

This explanation is astoondhg {Hybecerse the -
Vincom-owned network seems 1o be blatantly nodding
to the wishes of the "Exceutive Branch," and (2) the
commercial says nothing at all about gay marriage. The
reasoning makes a leap that is completely out of bovads,

NBC, owned by Genera! Electric, described the ad as
"top controvarsial.”

The scene; Bouncers stand at the door of a generic
church welcaming some people in and turning 2way
others. Ameng those tumed away are [wo men holding
hands. Others mclude a young black girl, a Hispanic
man and & person it 3 wheelcheir,

The image gives way to the message: “Jesus didn't fuen
people away. Neither do we.”

According to the Rev, Rick Edens of the Linited Church
of Chapel? Hill, the target andience for this ad is people
who feel unweleosns (n any cherch for whatever reason.
Tt is hised on responses of hon-churchpding people in
focus groups.

The JCC denomination has a long-standing tradition of
inclusivaness. It has been out front, both in terms of the
Civil Rights stroggle of the ‘605 and in the gay/lesbian
struggle now in the forefrant. Its loga is “That they may
&ll be one.”

In titis communisy, United Chureh of Chapel Hill has
carried out that mission in a munber of ways, including
providing a home for a Hispanic congregation and
Torming a gospel choir with a black ehureh in Durham.
Its membership includes peopie of color and opealy gay
and leshian members. It hosts inter-faith services and
strives to inform its members about the tenets of other
faiths, including Muslim.

FAX WO, 216 738 2223 P. 03

tn 2 30-second spat intended o define the character and
distinetion of the denomination, United Chureh of Christ
naterally reflected one of its most defining qualities. It
should be allowed w do that.

This action of the national networks follows the decision
of local NBR affiliata WIUNC nat to accept the langoage
of sponsor [pas as eing an organization that protects
women's “reproductive rights.” That is a definition, nota
politlea) statement, Even if it does resonate with some as
“gbortion rights," those rights do. in faci, exist in this
counley -- 2t least for the time being.

For the Uniwed Church af Christ to define itself as

welcoming of nil people, including zays end lesbians, is
descriptive, not palitical.

I¥s & concern that these organizations are not allowed 1o
represent themselves in language they find accurate
when drug comprniss can hawk ane drug as being better
than others, without substantiation; when Wal-Mart can
describe itself as 4 caring company to work fur, though
ithas claims against it for diseriminating agninst
women. The list is endless.

The self.censorship -- and we have to hope that it is not
more than that -- seems o reflect g political and business
climate that is highly sensitive to $he agends of the
newly empowergd right wing, This could be just the
beginning.

An intesesting aside: The ads were aired i thls market
and other test marlets throughour the coumtry in the

-spring;with-nonegative reaction, Following the pattern - -

of other controversial acts of cansorship, they've
aniracted considerably more attention because they won't
be seen on WBC and CBS than they would have if they
had been aired,

Look Tor them on the host of cable and other channels -

that will caeey them, and decide for yourself. Too

controversial?

holn:#urchives.newsbun k comiar-search/welArchivesIp_action=decp
_docid=106D34 137 192FCT 5&p_docnum=1&s_dlig=DLA105013116

13401 7045&s_svhlenm~Subserplion 2 0uti #IAM201 2R2F 1 V50
201086 203%IASAPEIOMM &S _subpires=12%2F11%217 201 0%:200%
1464%20FM &y _uscmaenesrmo03 15
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Emmaus United Church of Clmifisr

900. EAST MAPLE AVENUE Phoe: 7057981555
VIENNA, VIRGINIA 22160 Fuo 7052428178
Rev, William T, Fedrmici ' vy Emnpst 7 ooy

Seion MivkIER billyfax@mac-com

M

: £,
Bmmaus United Church of Christis 2 gresslvo,imhwwe?mhul“ communfty located
in Viexoa, Vlﬁé&. serving the greater Mcl.n:.rg'ysurrs Corner sad nhﬁxtoungﬂa:g.
Over the past year and a half, the congregation has done m: intansive and intentional
examination of how we embody the ethos, practice and thaology of the United Church bf Christ.
Marty of our members have served tha larger Churchat oa and Conderence logals. Here
are souw facks and ohsevations regarding our involvement with the 5till Speaking Initigtive.

‘fhe congregation has been proud that T heve been the Coordinator for the Still Speaki
in Central Atlantic Conference, trging me to spend s puuch time 83 necessuy to
surcessiul project. ‘ .

banned on CBS and NBC was greebed with a sence of bewjldenmant and outrage, In thiy:
metropolitan 1).C. area, freedom of speech is taken very seriously as many of our s
for government and other agencies.

We “pasaad the plate™ to su) the \oca) effact of Potomac Assaciation to xun ads andjdentity
pieces in the local press. A 250 member congregation raised $2500.00 in one Service anops iow

Since tha 2d has xan, the : cmmmmmwmummlm«
mMmfﬁphrﬂnpﬁl:Iwhu been attanding in the late fall. Many of these
prospective new members fee! swept into a momeritum of teking a stand for progressivy
inehusieity. We have seen many new visitors gince December. This class contains aver 13

pmpecﬁvenmmmbem . .
I have been chairing the Potmac Working Group for St ing as weil. ag part of ufy
Cuonference responsibility. A consartiom of lay la and been inga
term strategy for communicetion and identivy in addition to in local media] We are
also hnsﬁztg;“:wpwehsm{sﬁllspukmgmmodc.org) which has experienced many hi during

the ad campaign. i

Although Emmaut i3 in a metcopolitan arca that is Girty “lberal”, we tre partolal
mwm“gh which wlﬂhnmkﬁdaﬁnnmntwodduukbdignmm
sexua] crientation on 2 nuznber of . Theve has boons a pride in the commeycial
o image of 2 denomination which welcomtes all.

As time goes o, there willl be more stories and facts 1o share. The botbr line ia that
United of Christ {s thrilled t extend an extrsvagant welcome in the name of the' Gospel

of Jesus Christ. /.

r TOTA. P.01
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Hilgrim Qongregational Church
A Just Prace & Opan and Affirming Congrogation oy the Unized Chusek of Christ

2593 West 141k Strent » Cleveland, Ohio 44113 » 216:£61.7388 + Fax 216.861.0113
Visit uy on the wed at pilgrim1liva.org
' ]

|
. . o - {
MiNTETERS Februsry 3, 2005 ‘

ALL MEMNERS 0P THE CHURCH
Pasrons The Stillspeaking initintive Mi
700 Prospoct Avenae '

TR Aev. DR LAURODA HAPNER ;
A G MGV HALIVE, ORG Cleveland, Ohio 44115

*Iyis Riy, KATIRYN MaTviews Fusr
paston Fon Timsoxy Wokaie av>  Dess’ Friends:

OLBT Mingwinas :
Cranzs s Yousn ATosTsI This lefter comtes with doep approck jon and geatitnde for the amazang
, revival you fave initiated in the 1 of our church end our denomination
Ve oA through the God is Stifl Spesking Campaign. This
innovative program et \ife and vitality
Rasuint Nuzss Imannlwwithia&ﬂ]'wd(:hmﬂlof
Ma, June Ionanssn, RN At Pifgim . OIII.‘UCC,HP
CHUNMU ADMIERIAAIAR whare } setve as pastor, we have reatized
Mn. Jurxy Gumesy . directly attribute to the campaign. First and
RN YO BFLOAMALIVE 0K umber of visitors that have come Yo worship with 1s sy
AMRRTANT T Do Haliiea first aired. Our average Sundsy moming i
Mx loanw MpnaiTr since the campaign began, We now: averagh =5 i :
HoANMEFILONRAAL(vE-DRD : Spnklngpewpds,wnmabh widctummethu many of these firsi-time
Houx T2 visitors hiave come bevanse they have cither seen O hog sbout the
: commercials. By the end of this F , we will havy roeeived over 15
ANTARUS Darcy :
sty o ngw mambers a8 well :
ARTS RENAISSANTS TRUMONT Onc of the rost intexesting beacd howrver, has beenif! renewed sense of
216.962.4887 enthusiesm and appreciation by who ace Already Pilgsim merabers, for
FuLt, CoveLs THEATRE O United Church of Christ. There is & deop sense of gride by 9o many of
216.138.2180 our mambers for “thelr” denominglion, that iz willing fo make aush 4 hold
Iyexram Hoamraurme Naswome witness for the sake of the goapel of Jesus Christ. [ sex is Still
Famy Canvee Speaking® {-ghirts, bumper stickers, and hats everywich sound Pifgrim! It
2167719600 isuulymazingtowhfomwimaﬁwwiﬂzjoy cir church, both
Km'n;m:.;?:ummum locally md nationally. I
216,348.3311 P
: To say ] am g big fan of thix campaign, 15 30 URLAFMICH On avery
e pa'::lﬂnm aen life-long member of the United Chufch of Christ, | can'y
o thistk of 2 time that 1 have een mpre proud asd more ~7*nest about the
N e Cane deaomination. Thank,you for bringing such hopa, exci ad
267716299 rervimlization ioto our church! t
Twe Gavsiane Mot sincevely, '- !

A WriLness CONTER ) 3
216 X01.TARE wp T, XJ "R . .
g LG CoiizmN jou LOBT Covarmis Lanirinds i
2168614779 +
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TwclvedaysagoIrweiwdacaﬂﬁmmemaemenﬁnimatﬁntcmgaﬁmaLUnﬂadOmm
af(:l:ﬁstinBoul&:mdMumdmbpwavwwaswmmmw&wbmm;
stroke twelve days prior to his call | am the chalr of the board of spiri life,  forrmer
fundamentalist minister, and help lead up ouc GLBTQ lellowship. -_-j_

. This gentleman was able to warship with v this lest Suaday end is ing a wonderful recovesy
ﬁnmhismudicdpmblm.hmelastsixmonthahismwﬁmdin ¥, his marviage is in the
propmofm&n&mdhcsuﬂaodasﬂukevdﬂleapaﬂnmihunﬁngina@ldnrwmtﬁiamwﬁfe.
HewasannsaimtasapmhgnlinTmmﬁmheMdghthﬂﬂ“ﬁ'mhem"ﬁle
mmmmmhmvccmpmwmdwhnhewmammswwhemwdmeal!onnnf
our chitrahas e be apart of o fellowship that would accept him as he is 5 whare he js currently in
his journey. Ho wes isod as 8 catholio and was never able in hia reli
sithentic cosation that he ic and he saw in the commercials that everyone
mm.a&wuwmmmmmmmw

Ph

mizaculosly compared to moat stroke patents) ha looked up the mymber s our chrupeh and called
and said hs would lova o have someons visit him. The associats imi
lntainpmnmdthmcalledmetoﬂanownp.lmhow&dworksin
How a commercinl scen in Texas and felt in someone’s hieast, rasponded
now enriched with another wonderful pecson on his continnad joumey i
Thank you

i most LmAZING WEYS,
in Roulder, aud we ere
God.

:fol'dl Blswgha
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Fax 303 938 6497 t
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Office of General Ministries
A Covcnanted Ministry of the United Church of Christ

Joha H. Thomas, Generat Minister and President
Edith A, Guffey, Associate Goneral Minister

February 7, 2005
Th Cotlegiurm of Offcers This cotrespondence is to offer a summary report a to the effectiveness of
Gl o Ol the identity campaiga of the United Church of Christ, including its
sl television advertising, which is at the core of the effort.
o The response to the “God is Still Speaking,” initiative has been

Sermica ol Jnckson utiprecedented. Numbers begin to tell the story:

FLeee g Withes Minisies

font . Matayang Since launching this effort, our web sites (www, ucc.org and

Laent Chol s Mg www stillspeaking com) have had more than one million visits. 170,000
DL, Bishap visitors have used the “find-a-church” feature. In Detember, while the ads
Wider Chrd Minlatries WETe running, we bad 787,056 visils {0 our web SitBS; 137,0“0 used the

find-a-church function. By comparison, in November, 230,000 visitors
came to our sites and 4,000 used our find-a-church function.

Anecdotal evidence s coming in from ail over the country about increases
in worship aticndance and giving. But numbers only begin to tell the story.
Enthusiasim generated witltin our mermbership because of this initiative has
vitalized our congregations, prompting an outpouring of generosity and
service to those in need in the communities in which these congregations
are located, and to the wider world. :

While the controversy sarroubding NBC and CBS’s refusal to clear the
commercial has brought an increase in name recognition for the UCC, we
regret that this refusal has kept countless Americans from sceing our
message of extravagant welcome, More than fifteen million viewers
cannot afford or do not have acoess to cable television. Qur strategy to
purchase air time on broadeast networks has been, froso the hepinning, a
question of justice—cusuring that our viewing audience would be as wide
as possible. Coutinued failure to clear this cotnroercial lcaves many
citizens disenfranchised, Hmits the service that otr congregations can
provide 10 their communities, and runs counter to the broadcast networls’ -
responsibility ss stewards of the public trust.

T ev. Robert Chase
Dirvector of Commurication -
United Church of Christ .

700 Prospect Avenue, Cleveland, Ohio 44115-1 100 ~ Phone 216.796.2100 — Fax 216.746,2102
E-tnail apm¢ducc.org — Wab www.uce.ong
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CERTIFICATE OF SERVICE

I, Paula Galloway, hereby certify that on this 7" day of February 2005, a copy of the
foregoing Reply to Oppositions to Petitions to Deny Renewal was served by first-class mall,

postage prepaid, upon the following:

Margaret L. Tobey

Morrison & Foerster

Suite 5500

2000 Pennsylvania Avenue, NW
Washington, DC 20006

F William LeBeau

Regulatory Counsel

NBC Telemundo License Co.
11th Floor, West

1299 Pennsylvania Avenue, NW
Washimmgton, DC 20004

Howard F. Jaeckel

CBS Television Stations, Inc.
1515 Broadway

New Yok, NY 10036

Paula Galloway



